
 
 
June 15, 2005 
 
Federal Trade Commission 
Office of the Secretary 
Room H-159 (Annex A) 
600 Pennsylvania, Avenue, NW 
Washington, DC 20580 
 
https://secure.commentworks.com/ftc-fdicia 
 
Re: Proposed Rule for FDICIA Disclosures 
 Matter No. R411014 
 
To Whom It May Concern: 
 
This letter represents the views of the Credit Union National Association, the 
largest national trade organization in the United States that represents the 
interests of our nation's 9,100 state and federal credit unions.  Over 87 million 
consumers are members of credit unions.  The letter was developed under the 
auspices of CUNA's Examination and Supervision Subcommittee, Federal Credit 
Union Subcommittee and State Credit Union Subcommittee.  It was also 
developed in coordination with State Credit Union Leagues affiliated with CUNA 
that represent state chartered, privately insured credit unions. 
 
The Federal Deposit Insurance Corporation Improvements Act of 1991 (FDICIA, 
12 USC 1831t) requires the Federal Trade Commission to implement and 
enforce a number of provisions that apply to any financial institution that does not 
have federal deposit or share insurance.  The Act requires privately insured 
credit unions and other covered institutions to provide disclosures in periodic 
statements and advertising that they do not have federal deposit insurance and 
that if the institution fails, the federal government does not guarantee that 
depositors will get their money back. 
 
 
 
 
 
 

 



 

The Act also addresses other issues, including notices for each place of business 
where the covered institution normally receives deposits and the requirements 
that deposits may be received only when consumer acknowledgement 
requirements have been met.  The Act prohibits the use of the mails or other 
interstate commerce unless the appropriate state regulator determines that the 
institution meets eligibility requirements for state insurance and requires such 
institutions to obtain annual independent audits, which would be available to 
depositors.  While Congress provided funding for the FTC to enforce the FDICIA 
provisions, the FTC is not implementing the audit provisions at this time. 
 
CUNA's comments on the proposal reflect the association's longstanding policy 
on, and commitment to, full and fair disclosure for consumers.  The letter is also 
consistent with CUNA policy that supports the ability of every credit union to 
choose between viable federal and private insurance options. 
 
Disclosures and Disclosure Acknowledgments 
 
Under 16 CFR 320.3, the proposal would require covered institutions to include a 
disclosure regarding the lack of federal deposit insurance as well as a provision 
that the federal government does not guarantee funds in their accounts in all 
periodic statements, on each signature card and other account documents.  
Under 16 CFR 320.5, institutions without federal deposit insurance would not be 
able to accept any shares or deposits in connection with a new or existing 
account unless the member or depositor has signed a written acknowledgement 
as prescribed by the FTC. 
 
CUNA supports the objective of FDICIA and the FTC's rules to help ensure 
consumers are fully aware of the nature of the insurance that guarantees their 
shares or deposits.  However, we recognize concerns that have been raised 
regarding several compliance issues that will result should the proposal be 
adopted as issued for comment. 
 
The areas that we believe are the most problematic relate to obtaining the signed 
acknowledgment from existing members.  (We do not foresee compliance 
problems for new members or account holders with the notice or 
acknowledgement requirements.) 
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Existing members or account holders present a different situation, however.  We 
believe, particularly since the 2003 General Accounting Office report entitled 
“Federal Deposit Insurance Act:  FTC Best Among Candidates to Enforce 
Consumer Protection Provisions” (GAO-03-971), privately insured credit unions 
have undertaken efforts to distinguish the type of insurance coverage their 
institutions have from federal deposit insurance.  Even if that were not the case, 
however, we believe there are less burdensome approaches to disclosures for 
existing members that will accomplish the FTC's objective of informing 
consumers with less burdensome results for the complying institutions. 
 
While we think covered institutions should be required to provide account 
disclosures to existing members and endeavor to obtain an acknowledgement 
from them, we believe there should be some flexibility in how those requirements 
are met, similar to the approach taken for accounts prior to 1994. 
 
First, we believe accounts established prior to 1994 should be deemed to be in 
compliance with the new rule.  For later accounts of existing members, we 
believe institutions should be permitted to satisfy the rule's requirements through 
a mailing that would provide account disclosures and a signature card with the 
acknowledgement for them to sign and return to the institution.  The use of email 
should be permitted to accomplish disclosure and acknowledgement 
requirements. 
 
Most if not all credit unions provide monthly newsletters to their members.  We 
believe newsletters could be an important vehicle for providing information to 
members because credit union newsletters may be more likely to be read than 
other forms of disclosures. 
 
In that connection, newsletters could be used to help alert existing members to 
an upcoming mailing regarding account documents and the signed 
acknowledgement.  We recommend the FTC consider permitting credit unions, 
as part of their requirements for existing members, to include in two monthly 
newsletters immediately proceeding the mailing, a special insert or other 
prominently located notice, notifying the members that the mailing will be sent to 
them and instructing them to send back the acknowledgement as expeditiously 
as possible.  If a credit union provides the information in two such newsletters 
and then within a 30-day period sends the mailing with the appropriate 
disclosures along with a new signature card containing the acknowledgement to 
be signed and returned, we believe it should be deemed to be in compliance with 
the rule regarding existing members.  (Every newsletter providing account 
information would include the notice that the institution is not insured.) 
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We believe this approach will actually result in better informed consumers than 
would be the case under the proposal.  We believe FDICIA gives the FTC the 
authority to determine the "manner and content" of disclosure requirements and 
would be authorized to permit such an approach as we suggest above. 
 
The issue of disclosures at ATMs and other facilities, we believe, could also be 
problematic.  One of the reasons for this is that many credit unions share branch 
facilities and participate in ATM networks with other institutions that may have 
federal deposit insurance.  We recommend that the FTC consider allowing 
notices at such shared locations to be placed on deposit slips, envelopes or 
receipts. 
 
While we agree that periodic statements for new and existing account holders 
should include the required disclosures, we believe the FTC should provide more 
guidance as to what constitutes, "conspicuous," recognizing that the format of 
such statements is generally determined by the data processor or software 
utilized to generate the statement. 
 
We appreciate the Commission's concern about the timing of compliance and 
believe institutions should be given ample time to comply.  Given the extensive 
requirements under the rule, we believe compliance should occur no sooner than 
nine months after the final rule is adopted. 
 
We disagree with the FTC that the rule will not have a significant impact on 
smaller institutions with private insurance, the vast majority of which have assets 
below $150 million.  We believe a more thorough analysis of the impact of the 
rule on smaller institutions is required by the Regulatory Flexibility Act. 
 
CUNA appreciates the opportunity to comment on the FTC's proposal and would 
welcome a meeting with agency staff to discuss implementation.  We have met 
with agency officials in the past on this issue and believe such dialogue could be 
useful in the development of the final rule.  We will be in contact with FTC staff to 
request such a meeting. 
 
In the meantime, please do not hesitate to contact me if you have questions 
concerning CUNA's letter. 
 
Sincerely, 
 
Mary Mitchell Dunn 
Associate General Counsel and Senior Vice President 
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